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REVI EW of a decision of the Court of Appeals. Mdified, and

as nodi fied, affirned.

ANN WALSH BRADLEY, J. Anthony denn seeks review of a
decision of the court of appeals' affirming his judgnent of
conviction for internedi ate aggravated battery, party to a crine.
He argues that the trial court erred in not giving his requested
jury instruction on the | esser-included offense of battery. denn
asserts that he was entitled to the | esser-included of fense because
the incident for which he was charged consisted of two separate
acts and the jury could have believed evidence that he parti cipated
only in conduct consisting of sinple battery. Because the only

element differentiating sinple battery and internedi ate aggravated
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battery is the degree of harmand it is undisputed that there was
great bodily harm we affirmthe trial court's refusal to instruct
the jury on the | esser-included battery offense.

l.

The victim Robert Massaro, and three friends, Cheryl Geer,
Dennis Gadbois, and Christy Pruitt, were at the end of the
governnment fishing pier at MKinley Marina in MIwaukee when Qd enn
arrived with three of his friends, Jon Mtthews, Steven Brown, and
Ant hony Ki nber. A confrontation between the two groups ensued.
The accounts fromthe participants and w tnesses of the subsequent
events vary substantially. However, it is undisputed that nenbers
of Genn's group repeatedly struck Massaro. At sone point Mssaro
fled down the pier toward shore. Brown imedi ately chased Massar o,
and A enn and his other two friends followed at various speeds and
di st ances. Massaro eventually junped from the pier into the |ake
and subsequent |y drowned.

A enn was charged with internedi ate aggravated battery, party
to a crine, contrary to Ws. Stat. 88 940.19(1n) and 939.05 (1989-

90).2 The information alleged that denn, as party to a crinme,

2 Al future statutory references are to the 1989-90 vol une
unl ess otherwi se indicated. Wsconsin Stat. 8 940.19(1n) states:

Whoever causes great bodily harm to another by an act
done with intent to cause bodily harmto that person or
anot her wi thout the consent of the person so harned is
guilty of a dass E fel ony.

Wsconsin Stat. § 939.05 states in relevant part:
Parties to crine. (1) Wwoever is concerned in the

2
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intended to cause bodily harm to Massaro but instead caused great
bodi |l y harm when Massaro junped to his death

At trial denn testified that although he hit Gadbois at the
end of the pier, he never hit Massaro. He also admtted that he
ran down the pier after Brown began to chase Massaro, and recalled
that Kinber repeatedly yelled "get him [Massaro]." Neverthel ess
A enn denied being a part of the chase. He testified that Mssaro
and Brown were already gone when he began running and that he had
no intention of getting involved wth that fight. I nstead, he
testified that he was running in an attenpt to get off the pier
"[ b] ecause things just wasn't going right" and he wanted to go
hone.

Contrary to denn's excul patory testinony, several w tnesses
(..continued)

commssion of a crinme is a principal and may be charged

with and convicted of the commssion of the crine

al though he did not directly commt it and although the

person who directly conmtted it has not been convicted

or has been convicted of sonme other degree of the crine

or of sone other crine based on the sane act.

(2) A person is concerned in the commssion of the
crime if he:

(a) Drectly conmts the crine; or

(b) Intentionally aids and abets the conm ssion of
it; or

(c) Is a party to a conspiracy with another to
commt it or advises, hires, counsels or otherw se
procures another to commt it. Such a party is also
concerned in the commssion of any other crinme which is
commtted in pursuance of the intended crine and which
under the circunstances is a natural and probable
consequence of the intended crine.
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and participants inplicated him in the entire incident. Two
wi tnesses, Pruitt and Geer, testified that they saw all four nen
running after Massaro and that all were very close behind him
Matthews also told police that denn chased Mssaro. Br own
testified at trial that he did not see Aenn hit Massaro at the end
of the pier, but admtted telling police after the incident that
d enn had done so.

At the close of trial, A@enn requested that the court instruct
the jury on the |esser-included offense of sinple battery based on
his version of the facts.? He argued that the jury could have
reasonably accepted his denial of participation in the chase
| eading to the drowning, but accepted evidence that he participated
in the initial beating at the end of the pier, which only caused
bodily harmto Massaro.

The trial court, relying on State v. WIlson, 149 Ws. 2d 878,

440 N.W2d 534 (1989), denied Aenn's request to instruct the jury
on battery as a lesser-included offense. In Wlson, this court
held that a defendant may receive a |lesser-included offense
instruction, even when the defendant has given excul patory
testinony, if a reasonable but different view of the nonexcul patory

evi dence supports acquittal on the greater charge and conviction on

¥ Section 940.19(1) defines sinple battery as foll ows:

Whoever causes bodily harm to another by an act done
with intent to cause bodily harm to that person or
anot her wi thout the consent of the person so harned is
guilty of a dass A m sdeneanor.
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the |esser charge. |1d. at 900-01. The trial court reasoned that
based on the evidence presented, there was no basis for a
conviction of a lesser-included sinple battery because there was no
dispute that the resulting injury to Mssaro constituted great
bodily harm

The court of appeals affirned the trial court's denial of the

| esser-included battery instruction, but on other grounds. State

v. denn, 190 Ws. 2d 155, 526 NWwW2d 752 (. App. 1994). The
court agreed with Genn that a reasonable view of the evidence
suggested that the beating at the end of the pier was separate from
t he subsequent chase and junp into the | ake. ld. at 161-64.

However, relying on May v. State, 91 Ws. 2d 540, 283 N W2d 460

(C&. App. 1979), affirmed on other grounds, 97 Ws. 2d 175, 293

N.W2d 478 (1980), the court held that unlike with conspiracy, a

def endant may not withdraw from aiding and abetting. denn, 190

Ws. 2d at 164-66. The court concluded that because the trial

court correctly instructed the jury on wthdrawal from a

conspiracy, an additional |esser-included offense instruction on

sinple battery woul d have been inconsistent with May. 1d. at 166.
1.

The primary issue presented is whether the trial court erred
in denying denn's request for a jury instruction on the |esser-
included offense of sinple battery. Wiile this court gives the
circuit court broad discretion with respect to the subm ssion of

jury instructions, the issue of whether the evidence adduced at
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trial permts the giving of a |esser-included offense instruction

presents a question of |aw which we review de novo. W/l son, 149

Ws. 2d at 898.

Genn's theory in favor of the lesser-included instruction
rests on two conponents. On one hand, to be eligible for a | esser-
included offense, denn necessarily argues that there was one
overarching aggravated assault properly characterized as one
continuous crimnal event. On the other hand, denn contends that
t he aggravated assault consisted of two distinct acts: the battery
at the end of the pier and the subsequent chase and junp into the
| ake. denn asserts that he is entitled to the battery instruction
based on the evidence that he termnated his involvenent after the
battery. W w || address each conponent of G enn's theory in turn.

G@enn's theory in favor of the Ilesser-included battery
instruction first depends on the existence of one crine. The
parties in their briefs and in oral argunment to this court
vigorously disputed whether the incident in question should be
characterized as one or two crinmes. Such argunents are m spl aced.

The rel evant question is not whether the State could have charged
one crinme or two, but rather the propriety of charging the incident
as one crine as the State chose to do here. VW nust view the
evidence in the light nost favorable to Genn and his theory that
the nultiple acts of battery were properly charged in one offense

as a continuing course of conduct. See State v. Jenkins, 168 Ws.

2d 175, 202, 483 NW2d 262 (Ct. App. 1992), cert. denied, 506 U S
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1002 (1992).

The testinony in this case regarding the tine and distance
between the beating at the end of the pier and Massaro's fatal junp
varied widely. GGadbois testified that the incident [asted three to
four mnutes once nenbers of Qenn's group began hitting Massaro.
However, Greer estinmated that the el apsed tinme was "no nore than 15
mnutes.” Wtnesses also had different estinmates of the distance
i nvol ved: Gadbois and denn estimated that the pier was between
three and four blocks long while Matthews estimated the pier to be
the length of a football field or four to six blocks |ong. Bot h
Geer and (Gdbois testified that Massaro junped off at
approxi mately the m dpoint of the pier.

This court in State v. Gwosky, 109 Ws. 2d 446, 326 N wW2d

232 (1982), <considered a simlar fact situation involving a
def endant charged with one count of battery for an incident
involving two distinct assaults. In Gwsky, the victimtestified
that he was fishing in a river when the defendant threw a | og from
shore and hit himin the head. The victimthen clinbed out of the
water to confront the defendant. A struggle ensued and the
defendant hit the victim nunerous tinmes, struck himin the face
wi th his knee and kicked himin the back. [d. at 448-49.

The | egal question presented was whet her the defendant's right
to a unaninmous verdict was violated when the trial court did not
instruct the jury that it had to be unaninmous as to whether the

def endant commtted battery when he threw the log or during the
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altercation on the river bank. |1d. at 451. This court held that
because the incident was a continuous act, unanimty required only
that the jury agree that the defendant commtted an act of battery,
not which particular act. The court expl ai ned:

The evidence introduced at trial establishes that the
encounter was a short continuous incident that can not
be factually separated. . . . Once the defendant began
the altercation . . . there was no 'break in the action'
and the confrontation continued until the defendant had
incapacitated [the victin] on the river bank. After
all, every blow that is struck in an altercation such as
this is not a separate incident.

I d. at 456-57 (enphasis added).

Li ke G wosky, there was evidence presented at trial in this
case, when viewed nost favorably to @enn's one-crine theory, that
t he encounter on the pier was a short, continuous event. The chase
followed i mMmedi ately after the beating; there was no "break in the
action." According to some wtnesses, the incident |asted only a
few mnutes, with the battery and chase confined to the narrow pier
until Massaro junped from the pier to his death. Therefore, we
conclude that the incident here nmay properly be viewed as a single
continuous crimnal event.

This court has recogni zed that when charging a defendant who
has engaged in a series of separate offenses which nmay properly be
viewed as one continuing offense, "it is wthin the State's
discretion to elect whether to charge 'one continuous offense or a

single offense or series of single offenses."” State v. Lonagro,

113 Ws. 2d 582, 587, 335 NW2d 583 (1983), quoting State v.
CGeorge, 69 Ws. 2d 92, 100, 230 NNW2d 253 (1975). See also State

8
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v. Chanbers, 173 Ws. 2d 237, 250, 496 N.W2d 191 (Ct. App. 1992).

Accordingly, we conclude that the State properly exercised its
discretion in issuing one charge of internediate aggravated
battery.*

[,

Havi ng concluded that the incident was appropriately charged
as one continuous course of crimnal conduct, we next address
whether the trial court erred in denying Genn's request for an
instruction on the |esser-included battery offense. A enn argues
that he was entitled to the lesser-included battery instruction
because the jury could have believed evidence that he participated
in the battery at the end of the pier but that he was not involved
in the subsequent chase which caused Massaro to junp in the | ake.

"The subm ssion of a lesser-included offense instruction is
proper only when there are reasonable grounds in the evidence both
for acquittal on the greater charge and conviction on the |esser

of fense. " Wlson, 149 Ws. 2d at 898. In this case denn

4 This court also recognizes that the prosecutorial
discretion to join separately chargeable offenses into one count is
l[imted by the prohibition against duplicity. State v. Lommgro
113 Ws. 2d 582, 588, 335 N W2d 583 (1983). "The purposes of the
prohi bition against duplicity are: (1) to assure that the defendant
is sufficiently notified of the charge; (2) to protect the
def endant agai nst double jeopardy; (3) to avoid prejudice and
confusion arising from evidentiary rulings during trial; (4) to
assure that the defendant is appropriately sentenced for the crine

charged; and (5) to guarantee jury unanimty.” Id. at 586-87. A
conplaint may be found duplicitous "only if any of these dangers
are present and cannot be cured by instructions to the jury." Id.
at 589. Oh review, denn does not challenge the conplaint on
duplicity grounds by claimng that any of these dangers affected
his trial. W therefore need not further address this issue.

9
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presented wholly excul patory testinony as to the charged offense
but nonet hel ess requested a |esser-included battery instruction.
As the trial court properly recognized, in such circunstances, a
defendant or the State nmay receive a |lesser-included offense
instruction if a reasonable but different view of the record and
any testinony other than the defendant's excul patory testinony
supports acquittal on the greater charge and conviction on the
| esser charge. 1d. at 900.

In the classic case of battery given as a |esser-included
offense for internedi ate aggravated battery, the question for the
jury is whether the victim suffered great bodily harm or nerely
bodily harm  Here, however, the question of the degree of bodily
harmis not at issue because it is undisputed that there was great
bodily harm Therefore, we hold that the trial court properly
concluded that the lesser-included battery offense was not
appropri ate because the degree of harm does not support acquittal
on the greater charge and conviction on the | esser charge. WIson,
149 Ws. 2d at 898.

A enn argues that while the resulting harm constituted great
bodily harm the jury could believe that his actions did not cause
it. This argunent ignores the fact that 3 enn was charged as party
to the crinme of internediate aggravated battery.

The State's information did not specifically identify the
alternative basis of liability under § 939.05 upon which it was

relying to prove denn's guilt. Therefore, pursuant to Ws Jl—

10
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Oimnal 400 (1962)° the jury was instructed that A enn was guilty
of the aggravated assault i f he directly commtted it,
intentionally aided and abetted the commssion of it, or was a
party to a conspiracy with another to coomt it. W are in accord
with the position of the State that its proof did not depend on
d@enn's participation in the chase.

W disagree with the court of appeals that May controls this
case. In May, the court of appeals concluded in part that an aider
and abettor cannot withdraw from a conpleted act of assistance.
May, 91 Ws. 2d at 549-50. The court of appeals in the present
case relied on this holding and concluded that if denn
participated in the battery but did not pursue Mssaro, he still
was a co-actor aiding the subsequent acts of any of his acconplices
who did pursue Massaro and caused him to junp into the I ake.
Genn, 190 Ws. 2d at 164.

Upon review ng May, this court recognized that in holding that
an aider and abettor cannot wthdraw his or her aid and avoid
liability, the court of appeals decided an issue that was not
before it. As a result, this court neither endorsed nor rejected
that hol ding because it was not properly before this court. My,

97 Ws. 2d at 188-89. Likewise, the State did not believe that the

> The 1962 version of Ws Jl—<rininal 400 provided a nodel
for each of the alternative bases for party to a crinme under
8§ 939.05. In 1994, Ws Jl—<&imnal 400 was replaced with a series
of separate instructions for each basis intended in part to
facilitate submtting only the grounds that are supported by the
evidence. See generally Ws JI—&imnal 400-415; Ws JI—€rimnal
400, cnt.

11
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issue was presented here, as it did not rely on My in its
argunent s.

Despite its holding, the court of appeals recognized that the
facts of May are "quite different." denn, 190 Ws. 2d at 165. In
May, the defendant arranged a drug transaction between his
conpanion and a person who proved to be an undercover agent.
However, the defendant |ater changed his mnd and told his
conpanion to abandon the transaction because he suspected police
i nvol venment. The defendant did not participate in the delivery and
received nothing fromthe transaction. My, 91 Ws. 2d at 544-46.

Therefore, the question for the court of appeals was whether
the defendant could wthdraw from a conspiracy to commt a
specific, intended crine. Here, the issue is whether liability
under 8§ 939.05 extends to an unintended crine that devel ops from an
i ntended crine. W agree with Genn that this case is nost
anal ogous to those cases where the defendant is alleged to be
guilty as party to a crinme on the theory that he or she
intentionally aided and abetted in a crime or conspired in the
comm ssion of a crime, of which the charged crine is a natural and

pr obabl e consequence. See State v. Ilvy, 119 Ws. 2d 591, 350

N.W2d 622 (1984); State v. Asfoor, 75 Ws. 2d 411, 249 N W2d 529

(1977); State v. Cydzik, 60 Ws. 2d 683, 211 N.W2d 421 (1973). In

such cases this court has held that "one who intentionally aids and
abets the commssion of a crine is responsible not only for the

intended crine, if it is in fact commtted, but as well for other

12
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crinmes which are coomtted as a natural and probabl e consequence of
the intended crimnal acts."” Asfoor, 75 Ws. 2d at 430, citing
Cydzi k, 60 Ws. 2d at 696-98.

The question of whether the act conmtted was the natural and
probabl e consequence of the act encouraged is a factual question

for the jury. Asfoor, 75 Ws. 2d at 431, quoting People v. Durham

449 P.2d 198, 204, cert. denied, 395 U S 968 (1969). d enn argues

that this factual question for the jury woul d have been enbodi ed by
a | esser-included offense instruction on sinple battery.

Contrary to Aenn's argunent, this court has held that:

"[i1]f the Asfoor-Cydzik theory of liability of an aider

and abettor is inplicated in a particular case, the jury

should be instructed that the defendant's liability as

an aider and abettor extends to any crinme that was

commtted as a natural and probable consequence of the

intended crimnal acts, as well as the crine the

def endant knowi ngly ai ded and abett ed.
vy, 119 Ws. 2d at 602. Accordingly, we disagree with 3 enn that
the lesser-included battery offense constituted an appropriate
substitute for the instruction suggested by this court in 1vy.
Genn was charged with party to the crinme of internediate
aggravated battery. The choices for the jury were to acquit hi m of
the charge if it found that the chase and junp into the |ake was
not a natural and probabl e consequence of the intended battery or
to find himguilty as an aider and abettor or conspirator.

W recognize that this court's suggested instruction in lvy
was given in this case only within the context of the conspiracy

instruction for liability under party to a crime, not within the

13
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instruction regarding aiding and abetting. However, as the court
of appeals properly noted, denn failed to request such an
instruction. The failure to object to a proposed jury instruction
constitutes waiver of any error. Ws. Stat. 8§ 805.13(3). In

Interest of CE W, 124 Ws. 2d 47, 54, 368 N.W2d 47 (1985).

W al so recogni ze that we may consider erroneous instructions
to which objection was not properly preserved for appellate review
based on our discretionary reversal authority set forth in

8§ 751. 06. CEW, 124 Ws. 2d at 55; Air Wsconsin, Inc. v. North

Central Airlines, Inc., 98 Ws. 2d 301, 296 N W2d 749 (1980).

However, we do not feel conpelled, as does the dissent, to further
review the internediate battery instruction, which denn has never

challenged at any level in this case. See generally Justice

Ceske's dissent. The dissent would apparently exercise this
court's discretionary review to reverse and remand this case for a

new trial. See State v. Zelenka, 130 Ws. 2d 34, 44, 387 N.W2d 55

(1986) . It contends that the internmediate battery instruction
advised the jury to convict denn sinply if another person
conmtted the crine. The dissent concludes that we nust reverse
and remand because such an error affects denn's fundanental rights
under the Due Process  ause. Justice Geske's dissent at 3.

W reiterate that even when a substantive constitutional right
is involved, 8 805.13(3) requires an objection to the proposed jury

instructions be made or any error is waived. State v. Danon, 140

Ws. 2d 297, 302, 409 NW2d 444 (. App. 1987). However, even if

14
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we were to exercise our discretionary review authority to consider

the internmediate battery instruction sua sponte, we would not

conclude that the error identified by the dissent nandates
reversal

It is well established that when reviewing challenges to jury
instructions, we do not view a single instruction to a jury in
artificial isolation. Zelenka, 130 Ws. 2d at 49. Rather, if jury
instructions, when considered as a whole and in their entirety,
render an error harnless because the overall neaning conmunicated
by the instruction was a correct statement of the law, there are no

grounds for reversal based on that error. State v. Paul son, 106

Ws. 2d 96, 108, 315 N. W2d 350 (1982).
In this case, the party to a crime instruction was given
imredi ately before the internedi ate aggravated battery instruction.
Further, the jury was instructed that the information charged
Genn with internediate aggravated battery, party to a crine, and
that the State nust prove every elenent of the offense beyond a

reasonabl e doubt.® This directed the jury that it must find that

® The jury was instructed as foll ows:

The information in this case charges that on June
30, 1990, at 1700 North Lincoln Menorial Drive, Gty of
M | waukee, defendant, as a party to a crine, did cause
great bodily harmto Robert Massaro, by an act done with
intent to cause bodily harm to Robert Massaro, contrary
to Wsconsin Statutes section 940.19(1m & 939. 05.

To this charge, the defendant has entered a plea of
not gquilty which neans the State nust prove every
elenment of the offense charged beyond a reasonable
doubt .

15
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G@enn was either a direct actor, aider and abettor or conspirator
in the internediate aggravated battery. Therefore, upon review ng
the instructions in their entirety, we disagree with the dissent
that "the clear instruction to the jury was to convict this
defendant even if the jury was convinced beyond a reasonabl e doubt
that 'another’' had commtted the crine of internedi ate aggravated

7

battery."’ Justice Geske's dissent at 3.

In sum while we agree with the court of appeals that the

! Although we find no reversible error in this case, we

recognize the dissent's concern regarding the potential for
confusion by using the instruction at issue here. See generally
Justice Geske's dissent. As with all instructions, we urge that
careful consideration be given when instructing juries in future
cases involving liability under § 939. 05. To that end, we note
that the recently adopted jury instructions appear to address the
dissent's concerns. The 1994 jury instruction revisions for party
to a crine liability, supra note 5, provide nore specifically for
integrating the elenments of the underlying crime with the facts
required for party to a crine liability. The intent of this change
was to nore effectively enphasize that soneone, if not the
def endant charged in the instant case, directly commtted the
crime, and that the defendant is liable if he or she aided and
abetted or conspired with the actor to conmt the crine. See Ws
JI—&rimnal 400, cnt. -

16
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trial court properly instructed the jury, we expressly do not adopt
its rationale that My provides the proper basis for doing so.
Instead, we agree with the trial <court's rationale that the
undi sputed great bodily harm precludes a |esser-included battery
of fense instruction in this case.

By the Court.—Fhe decision of the court of appeals is

nodi fied, and as nodified, affirned.

17
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SHI RLEY S. ABRAHAMBQN, J. (di ssenting). | join Justice
Ceske's dissent regarding the erroneous aggravated  Dbattery
i nstruction. I wite separately because | conclude that the
circuit court should have also given the jury instruction on the
| esser-included of fense of sinple battery.

Wen a reasonable view of the record, the evidence and any
testinmony other than that part of the defendant's testinony which
is excul patory would support an acquittal on the greater offense
and conviction on the | esser included offense, the |esser included

offense nust be submtted to the jury. State v. WIson, 149

Ws. 2d 878, 898-900, 440 N.wW2d 534 (1989). In applying this
standard, the evidence nust be viewed in the |light nost favorable

to the defendant. State v. Kramar, 149 Ws. 2d 767, 792, 440

N.W2d 317 (1989).

Ample evidence in this case suggests that the defendant
coonmtted the lesser included offense of sinple battery while not
commtting the greater offense of aggravated battery. Nuner ous
witnesses testified that the defendant had participated in the
initial fight at the end of the pier, thereby supporting the
conclusion that he was guilty of sinple battery. At the sane tineg,
however, even friends of the victimtestified that sonme nenbers of

the defendant's party wal ked rather than ran off the pier. None of



No. 93-2918-CR SSA

the three surviving nenbers of the victims party could identify
the defendant in court. Finally, as the nmajority observes, one of
the victims friends placed the interval between the initial
battery and the victims subsequent junp into the water at close to
fifteen m nutes.

On the basis of this record, the jury mght have concl uded
that sone nenbers of the defendant's party, including the
defendant, did not participate in the chase of the victim The
jury mght also have concluded that while the defendant
participated in the initial battery against the victim the
victims death was not a natural and probabl e consequence of that
battery. Thus under the facts and circunstances of this case, the
jury mght well have concluded that the defendant commtted sinple
battery but not aggravated battery.

The nmajority opinion acknowl edges that a foreseeability
instruction limting the defendant's Iliability to the act he
intended to commt as well as its natural and probabl e consequences
woul d have been appropriate in this case. But the mgjority
concludes that the defendant waived his right to such an
instruction by failing to request it. Because the circuit court
rejected the defendant's request for a sinple battery instruction,
a reasonable person in the defendant's position wuld have

concluded that a foreseeability instruction addressed to the



No. 93-2918-CR SSA

nat ural and probabl e consequences of that sinple battery woul d have
been futile. Hence | would not conclude that the defendant had
wai ved his objection to a foreseeability instruction.

For the reasons set forth, | dissent.
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JANINE P. GCESKE, J. (D ssenting). | dissent from the
mandate affirmng the conviction in this case because | believe
that the <circuit <court erroneously nodified the substantive
instruction on aggravated battery in this case. Since | conclude
that the nodification constitutes plain error, denn should be
granted a new trial.

Al though the circuit court properly instructed the jury wth
regard to party to a crinme involvenent in a crimnal offense, it
i nadvertently erroneously nodi fi ed t he aggr avat ed battery
instruction in this case. Foll ow ng an instructions conference,
the circuit court indicated that it was going to nodify the
standard instruction. Regarding pattern jury instruction 1227
(Battery under 8§ 940.19(1n)) [internedi ate aggravated battery], the
court stated, "that will read, because this is charged party to a
crinme, first that the defendant or another caused great bodily
harm and throughout it will be the defendant or another,

Wth no objection from the parties, the circuit court changed
instruction 1227 which originally read:®
If you are satisfied beyond a reasonabl e doubt that

the defendant caused great bodily harm to Robert
Massaro w thout Robert Massaro's consent, that the

8  Ws Jl—&rininal 1227 was withdrawn in 1994 and repl aced
with Ws Jl—&rimnal 1224 (Battery under 8§ 940.19(4)).
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defendant acted with the intent to cause bodily
harm to Robert Mssaro, and that the defendant knew
that Robert WMssaro did not consent, you should
find the defendant guilty.
to:

I f you are satisfied beyond a reasonabl e doubt that
the defendant or another caused great bodily harm
to Robert Massaro w thout Robert Massaro's consent,
that the defendant or another acted with the intent
to cause bodily harm to Robert Massaro, and that
t he defendant or another knew that Robert Massaro
did not consent, you should find the defendant
guilty. (Enphasis added.)

The <circuit court clearly was attenpting to nodify the
instruction to cover the defendant's potential role as a party to a
crime. However, instead of the instruction telling the jury that
it should convict the defendant if he either directly commtted
aggravated battery or if another with whomthe defendant acted as a
party to a crinme commtted aggravated battery, the instruction, as
given, told the jury to convict the defendant even if another
person commtted the crine.

In this case, there is no dispute that sonmeone commtted the
crime. The only issue the State and defense presented to the jury
was whether this defendant, either directly or as a party to a
crine, commtted the aggravated battery. Based on the facts in
this record, if the jury followed this instruction, it would have
had to convict the defendant whether or not the jurors believed he

was party to the crine.
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Despite an erroneous jury instruction, we wll uphold a jury
verdict when, "the jury instructions, when considered as a whole
and in their entirety, render the error harm ess because the
overall neaning communicated by the instruction was a correct

statenent of the law . . ." State v. Paul son, 106 Ws. 2d 96,

108, 315 N.W2d 350 (1982). However, in this case, the clear
instruction to the jury was to convict this defendant even if the
jury was convinced beyond a reasonable doubt that "another" had
commtted the crine of internediate aggravated battery.

Al though this court rarely reviews an issue not raised by the
parties, | would have requested that the parties brief what appears
to be a fundanental error affecting @enn's rights under the Due
Process O ause of the United States Constitution. Despite the fact
that failure to nmake a tinely objection to erroneous instructions
is considered waiver, this court may choose to review jury
instructions "which raise federal constitutional questions going to

the integrity of the fact-finding process." State v. Zelenka, 130

Ws. 2d 34, 44, 387 NW2d 55 (1986). | feel that review of this
issue is warranted despite waiver because the instruction given
clearly inpinged on the integrity of the fact-finding process.
Further, where the gravity of the erroneous instruction is so
great that it goes to the heart of the defense, reversal 1is

war r ant ed. See, e.g., State v. Brown, 118 Ws. 2d 377, 384, 348
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N.W2d 593 (1984); Werner v. State, 66 Ws. 2d 736, 750, 226 N W2d

402 (1975). Since the majority chooses not to request rebriefing
on this issue, based on the record before us, | believe that the

def endant should be granted a new trial.

| am authorized to state that Justice SH RLEY S. ABRAHAMSON

joins this opinion.
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